ATTORNEY GENERAL’ S OPEN RECORDS AND MEETI NGS OPI NI ON
No. 98-0-10

DATE | SSUED: May 7, 1998

| SSUED TO R James Maxson, Velva City Attorney
Kennet h Fox, President, Velva Gty Conm ssion
Carol Bickler, Velva Gty Auditor

Cl TI ZEN S REQUEST FOR OPI NI ON

On March 17 and 18, 1998, this office received requests for an
opinion under N.D.C.C. 8§ 44-04-21.1 from Jack Jackson of the Valley
Star asking whether the Velva City Commission violated N.D. C C
88 44-04-18, 44-04-20, and 44-04-21 by failing to give public notice
of a special city conm ssion neeting held on March 15, by failing to
prepare mnutes of the neeting, and by failing to deny access to a
copy of the mnutes in witing upon request.

FACTS PRESENTED

On the evening of March 15, four of the five nenbers of the Velva
City Commssion (Conmission) attended a neeting of the Velva
Communi ty Devel opnent Corporation (VCDC) regarding a city hone rule
charter and a sal es tax. In a letter responding to an inquiry from
this office, and in a subsequent telephone conversation with a nmenber
of ny staff, Velva city officials indicated that the conm ssioners
were unaware that a quorum would attend the neeting. All
comm ssioners were invited, but no responses to the invitations were
required and the VCDC neeting was the first neeting that was held
since the Conm ssion asked the VCDC to | ook into hone rule and sales
tax issues. Sone individual nenbers had previously attended a VCDC
nmeeting, but there was no practice of a quorum of the conmm ssioners
attendi ng VCDC neeti ngs.

No notice was posted or filed, and no m nutes were kept, of the March
15 nmeeting of the Conm ssion. The nmeeting was apparently not
recorded. On March 18, M. Jackson requested a copy of the mnutes
of the nmeeting. M. Jackson is editor of the Valley Star, which is
the Velva city newspaper, and publishes mnutes of all Comm ssion
nmeetings. M. Jackson was told no mnutes exist and his request for
a witten denial was refused. The Gty has provided this office with
draft mnutes of the neeting.
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| SSUES

1. If the attendance of four city conm ssioners at the March 15
meeting of the Velva Comunity Devel opnent Corporation was a
"meeting” of the Commi ssion, required to be preceded by public
notice, was notice provided in substantial conpliance wth
N.D.C.C. § 44-04-207?

2. Whet her sufficient mnutes were kept of the Conm ssion
"meeting."

3. Whether the City violated N.D.C.C. § 44-04-18(6) by failing to
deny M. Jackson's request for the mnutes in witing as he
request ed.

ANALYSES
| ssue One:

A quorum of the menbers of the Conmi ssion attended a neeting of the
VCDC regarding a city hone rule charter and a city sales tax. Wen a
quorum of the nenbers of a governing body of a public entity attend
the neeting of another group, and the group's discussion pertains to
the public business of the governing body, the attendance of the
menbers of the governing body is a "neeting." 1998 N.D. Op. Att'y
Gen. O 45; 1996 N.D. Op. Att’'y Gen. 38. This conclusion applies even
if the conmissioners nerely listen and do not participate in the
meeting. 1996 N.D. Op. Att'y Gen. at 44. A city hone rule charter
and sales tax are itenms of city business. Thus, it is my opinion
that the attendance of four of the five Comm ssion nenbers at the
VCDC neeting was also a "neeting” of the Comm ssion required to be
open to the public under N.D.C.C. 8§ 44-04-19 and preceded by public
notice in substantial conpliance with N.D.C. C. § 44-04-20.

Public notice of a nmeeting nmust be provided at the sane tine the
menbers of the governing body of a public entity are notified, and is
the responsibility of the governing body's presiding officer.
N.D.C.C. 8§ 44-04-20(5). The notice nust be posted at the public
entity's main office, if any, and filed, in the case of cities, with

the city auditor. N.D.C.C. § 44-04-20(4). On the day of the
neeting, the notice nmust be posted at the |ocation of the neeting, if
different from the public entity's main office. | d. In addition,

for special or emergency neetings, the presiding officer or designee
must notify the public entity's official newspaper and any other
menbers of the nmedia who have requested it.
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When the attendance of a quorum of the nenbers of a governing body at
a neeting of another organization is a surprise, notice mnust be
provi ded imediately. However, if it 1is reasonable to suspect
bef orehand that a quorum mght attend a gathering, public notice
shoul d be provi ded when the nenbers |l earn of the gathering. For this
neeting, there was no prior history of a quorum of the nenbers of the
Conmi ssion attending the VCDC neetings, and the comm ssioners did not
anticipate that a quorum would attend this neeting. Therefore, by
notifying the city newspaper, as required for special neetings, when
the commissioners realized that a quorum of the nenbers of the

Comm ssion were present, the comm ssioners acted reasonably.
However, a witten notice was not prepared, posted at the neeting
location, or filed with the city auditor. Under the circunstances,

the Comm ssion would have substantially complied with ND. CC
8§ 44-04-20 if it prepared a notice and filed it with the city auditor
the foll owi ng day, but none was prepared.

It is nmy opinion that notifying the city newspaper of the March 15
meeting, by itself, was not substantial conpliance with the public
notice requirenents in N.D.C.C. 8§ 44-04-20.

| ssue Two:

M nutes nust be kept of all neetings required to be open to the
public under N.D.C.C. §8 44-04-19. ND C C. 8§ 44-04-21(2). Here, no
m nutes were prepared because the Commi ssion was not aware that the
attendance of a quorum of the comm ssioners at a neeting of another

group was also a Commission neeting. Draft m nutes, however, have
been prepared and provided to this office. The draft m nutes contain
all the information listed in ND CC 8§ 44-04-21(2). However,

because there were two neetings involved, and because the same person
is note-taker for both the Conm ssion and the VCDC, the draft m nutes
need to be nore clear on whose ninutes they are, and which body did
or did not act. For exanple, statenments in the mnutes that "no
action taken" and "no notions made" in this context are unclear
because they could apply to the Comm ssion, to the VCDC, or both.
Any confusion could be cleared up if the mnutes were entitled "City
Comm ssion M nutes."

Because the Conmi ssion reasonably did not provide prior witten
notice of the neeting, and the public was therefore not able to be
present and observe the infornmation being gathered by the Commi ssion,
the neeting should have been tape recorded, or, at least, the m nutes
should be nore detailed than required in ND C C 8§ 44-04-21(2).
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Specifically, the mnutes should sunmarize the information received
at the neeting and state each nenber's position on the topics
di scussed by the VCDC, if expressed. The notice should indicate that
a recording or detailed mnutes of the neeting will be avail able.

It is nmy opinion that sufficient mnutes were not Kkept of the
Conmi ssion's March 15 neeting as required in N.D.C.C. § 44-04-21(2).

| ssue Three:

Whenever a request for access to or copies of records of a public
entity is not granted, the public entity nust explain the |ega
authority for not granting the request and nust make the denial in
witing if requested. N D.C.C 8§ 44-04-18(6). M. Jackson requested
a copy of the mnutes of the March 15 neeting and asked that any
denial of his request be nmade in witing. As di scussed above in
| ssue Two, nminutes were not kept because the Conmi ssion was unaware
that its gathering on March 15 was a "neeting," and the city auditor
explained that to M. Jackson. However, the denial was not made in
witing as he requested. Therefore, it is ny opinion the Cty
violated N.D.C.C. § 44-04-18(6) when it failed to deny M. Jackson's
request for the mnutes in witing, as he requested.

CONCLUSI ONS

1. The attendance of a quorum of the Conmi ssion nenbers at the
March 15 neeting of the VCDC was a "neeting" of the Comm ssion,
but was not preceded by sufficient public notice under N.D.C C
§ 44-04- 20.

2. M nutes of the March 15 neeting were not kept as required in
N.D.C.C. § 44-04-21(2).

3. The City violated N.D.C.C. 8§ 44-04-18(6) when it refused to
explain in witing, upon request, why it was not providing
copies of the mnutes of its March 15 neeti ng.

STEPS NEEDED TO REMEDY VI CLATI ONS

A notice of the neeting needs to be prepared and filed with the city
auditor, specifying that detailed mnutes will be avail abl e.

The draft mnutes provided to this office need to be clarified and
suppl emrented as described in this opinion, and then approved by the
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Commi ssi on. Once the draft mnutes have been prepared, a copy nust
be provided to M. Jackson.

A witten denial of M. Jackson's request is no |longer required

because the violation wll be renedied to the greatest extent
possi bl e when he receives a copy of this opinion explaining why the
City did not grant his request for copies of the mnutes, i.e. the

m nutes did not exist.

Failure to take the corrective neasures described in this opinion
within seven days of the date this opinion is issued will result in
mandat ory costs, disbursenents, and reasonable attorney fees if the
person requesting the opinion prevails in a civil action under
N.D.C.C. 8§ 44-04-21.2. N.D.CC 8§ 44-04-21.1(2). It may also result
in personal liability for the person or persons responsible for the
nonconpl i ance. 1d.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: James C. Flem ng
Assi stant Attorney Ceneral



